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ECONOMIC REGULATION AUTHORITY BILL 2002 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON DEE MARGETTS (Agricultural) [5.12 pm]:  When I last spoke I talked about the first claim that has 
been made about the Economic Regulation Authority.  The most frequent claim we have heard is that the Bill is 
concerned with institutional change.  We have heard that from members who have already spoken, and I guess 
we will hear it from many others.  CMS Gas Transmission Australia said in a submission to the Standing 
Committee on Public Administration and Finance that it was concerned about the multiple and apparently 
conflicting roles proposed for the ERA of consumer advocate, price setter, government administrator and policy 
adviser.  That does not sound like a mere administrative change.  Western Power said in its submission that it is 
unclear what will be the difference between policy functions and responsibility for the energy industry, and who 
will be responsible for policy.  It said also that it would be helpful to have a better defined accountability 
procedure for policy.   

The second frequently made claim is that the authority will be provided with the capacity to independently 
administer existing industry licensing frameworks.  According to the committee report, the Department of 
Environmental Protection and the Water and Rivers Commission said in their submission -  

“As licensing will now be the function of the Economic Regulation Authority there is concern that the 
proposed policy and planning body will not have access to information that could be acquired through 
the setting of licence conditions.  Without this information it would be difficult to give the Water 
Industry Minister meaningful policy and planning advice”.   

The report states that the Conservation Council of Western Australia said in its submission -  

“Even if the ERA does/is directed to consider environmental issues, ERA members are unlikely to have 
sufficient expertise to be able to properly assess the impact of its decisions upon environmental 
factors”.  

“The Bill specifically states that members of the authority must have knowledge or experience in 
industry, commerce, economics, law and/or public administration.  It appears highly unlikely that any 
of these people will have experience in conservation, environmental protection and management”.   

Even if the ERA had the ability to bring in expertise - as I am sure someone, including the minister, is about to 
leap up and tell me - the people within the regulation authority would have to know what needed expert advice.  
I do not think the way in which the organisation will be set up will allow them to have that background 
experience. 

Again according to the committee report, the Chamber of Commerce and Industry of Western Australia said in 
its submission -  

“CCI has a concern . . . that vesting the ERA with the power to issue licences may lead to licensing 
having an inappropriately large role in the regulatory process”. 

It said also - 

“The final authority to issue licences should reside with the appropriate industry Minister acting on, 
but not ultimately bound by, the advice of the ERA”.   

“Proposing that the regulator has power to determine who gets a licence (as opposed to what criteria 
determine who gets a licence) implies a degree of regulatory discretion and scope for interpretation of 
the criteria for granting or rejecting a licence application which is inappropriate”.   

It further submitted - 

“The ERA is not best placed to evaluate technical compliance issues and determine standards when 
granting many forms of licences; conferring upon the ERA the responsibility to issue licenses risks 
losing its generic regulatory function in administrative minutia; and there will be a potential conflict of 
interest and incentive for partiality or worse if the ERA, which is charged with designing rules of access 
to and operation of markets, is also granted the power to apply and implement those rules”.   

“Licensing is most often applied to enforce non-economic objectives which may include public and 
product safety, consumer information, environmental standards and protection, employee health and 
safety or a range of other concerns.  It is unlikely that an ERA would have the depth and breadth of 
expertise to determine whether applicants meet these specifications in detail.   

That is fairly heavy criticism from the Chamber of Commerce and Industry.   
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The third claim is that the Bill has been subject to wide public consultation and has received broad support from 
industry and consumer groups.  According to the committee report, the Australian Pipeline Industry Association 
said in its submission - 

“The APIA disputes comments by members of this government in debate in relation to the second 
reading speech on the ERA Bill to the effect that there has been effective consultation with industry on 
this issue.  From the gas pipeline industry’s perspective, this is not the case.  In fact, the submissions 
that have been made by the APIA and its members . . . have been largely ignored throughout the 
process”.   

It also said -  

“To date, APIA has not been provided with any confidence in the transparency or integrity of the 
consultation process.  APIA seriously questions the level of public confidence that can be had in the 
framework that is to be established if legitimate concerns are neither responded to nor addressed”.   

It also said that the Bill “makes a sham out of the public consultation process, having ignored all public input”.   

On the same issue, the Australian Council for Infrastructure Development Ltd said, according to the committee 
report -  

It is evident from the current text of the Bill that the Western Australian Government has so far ignored 
all of the above recommendations.  This is of major concern to AusCID as by failing to address 
industry’s key regulatory concerns, Government could miss out on an opportunity to establish a 
regulatory environment that is conducive to long term investment and innovation”.   

The Chamber of Commerce and Industry said on this issue -  

“… we recognise that the Government has a tight timeframe to receive comment, draft legislation, and 
enact the legislation … it is unacceptable to industry that there will be no further opportunity to 
comment”. 

I emphasise that last sentence.  Members should remember that committee members were rushed through the 
inquiry process, and that a couple of months later we are only now dealing with the Bill.   

CMS Gas Transmission Australia argued in its submission, as reported in the committee report - 

 . . . CMS argues that in the haste to establish a single Economic Regulatory Authority:  

•  “limited opportunity . . . for public input and only superficial consideration has been given to 
arguments put forward;   

It said also -  

“CMS argued that the process of establishing the ERA had fallen short of the stated objective of 
inspiring ‘... public confidence through a transparent framework with clearly specified functions, 
responsibilities and powers’.  Concern was expressed that no opportunity was provided for stakeholder 
input in the critical conceptual stages of the development of the ERA”.   

The company also stated that, notwithstanding the reluctant release of draft No 4 of the Bill in September 2002, 
there has never been an opportunity for stakeholders to participate in any meaningful way in the Economic 
Regulation Authority process.  Submissions from industry appear to have been ignored in their entirety.  The 
Western Australian Council of Social Service said that while the Treasurer, in his second reading speech, stated 
that the ERA has been subject to wide public consultation, that consultation process provided for one round of 
public consultation on a relatively brief discussion paper that failed to outline in detail the manner in which the 
proposal would impact on the system, and failed to detail how the proposal would change the existing policy 
making, planning, licence development and complaints resolution systems.  According to WACOSS, in the 
manner in which the Government conducted public consultation, it did not adhere to its commitment to public 
consultation as outlined in the consultation guide developed by the Citizenship and Civics Unit of the 
Department of the Premier and Cabinet.  They are not doing very well so far.  

The fourth claim made by the Government is, as stated in the report of the Standing Committee on Public 
Administration and Finance - 

Of the twenty-eight written submissions received by the Committee, a number of stakeholders 
expressed support for the passing of the Bill in its current format. 

Hon George Cash drew attention to this.  I will continue to deal with the Government’s claims, but I will return 
to this matter and table those I have not had a chance to put in.  My office prepared a document that considers 
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every one of the submissions, and later I will go through in detail the degree to which the stakeholders have 
expressed, or not expressed, their support for the Bill.  

The fifth claim made by the Treasurer is that the transfer of several existing bodies into a single multi-utility 
economic regulator can be expected to deliver savings through consolidation of administrative duties and 
reduced duplication.  The Australian Council for Infrastructure Development Ltd said that the proposed inquiry 
function of the ERA in relation to any matters referred to it by the Treasurer is an intrusive and very broadly 
defined power that essentially duplicates the provisions set out in the Trade Practices Act.  We have also heard 
that there is some indication that in other places this has increased the cost of regulation, rather than reduced it. 

The sixth claim is that the ERA will deliver benefits to the broader economy in the form of a more effective and 
efficient regulatory structure to oversee the operation of the utility industries that provide essential services to 
businesses and households.  I believe that claim was made in the second reading speech.  The Australian 
Pipelines Industry Association replied that it has not been properly evaluated against alternative models, and it 
makes an assumption that benefits outweigh costs when no end-user benefits can be demonstrated.  Clearly no 
cost-benefit analysis has been done and, as I mentioned earlier, two reports that I know of - one on water and one 
on electricity - did consider whether this kind of body was the appropriate mechanism to deal with the industry 
in future.  I understand they said that it would not.  We have not seen those reports, so the nearest things we have 
had in this State to a systematic effort to assess whether this kind of mechanism is the appropriate one for such 
important and vital matters as power, water, gas and rail have not seen the light of day because the Government 
apparently did not like the answers it came up with.   

The seventh claim is that, as the authority will be independent from both government and from the industries it 
regulates, it will serve to underpin the Government’s policy for competitive utility markets and regulations that 
involve transparent and accountable decision making.  The Conservation Council of Western Australia said that 
it appears that the State Government will not be able to direct, by policy, platform or specific instructions, the 
decisions of the ERA.  However, these decisions will have a critical impact on the implementation and 
achievement of a wide range of State Government policies and objectives.  The CCWA also said that the 
proposal to make the ERA independent of the parliamentary system and the democratic process is extremely 
worrying.   

The eighth claim is contained in the Treasurer’s second reading speech, which reads in part - 

In accordance with the Government’s pre-election electricity policy statement and the recommendations 
of the Machinery of Government Taskforce report, this Bill establishes an Economic Regulation 
Authority as an independent regulator with responsibility for functions across the electricity, gas, rail 
and water industries.  

The Australian Pipeline Industry Association said that the draft Bill seems to deal inadequately with the Western 
Australian Machinery of Government Taskforce recommendations, from which the ERA proposal ostensibly 
arose.  It does not even comply, according to the APIA, with the principles of best practice regulation alluded to 
in the original public justification for the ERA proposal.  

The second reading speech also states - 

Another amendment to strengthen the water industry licensing regime is the inclusion of public interest 
as part of the authority’s decision-making process. The matters that may be taken into account as part of 
the public interest include environmental considerations, social welfare and equity considerations, 
economic and regional development, and the policy objectives of government in relation to water 
services. 

These claims are ludicrous.  The CCWA is extremely worried that the ERA’s economic imperatives appear 
likely to override consideration of environmental impacts.  The council is concerned that the ERA could 
overlook environmental policy objectives, social justice considerations, and broader public policy issues.  It also 
has grave concerns about how the Bill will affect the environmental performance of the utilities regulated by it.  
The ERA will make decisions about market access, and will recommend price setting for utility services.  In the 
absence of environmental policy objectives and assessment criteria, these decisions could fundamentally 
constrain the ability of utility service providers to meet their environmental performance and regulatory 
requirements.  According to the CCWA, the ERA will be obliged to consider environmental factors when 
licensing energy and water service providers, but it need not give any weight to environmental factors, and it is 
unlikely that those factors will ever determine the ERA’s decision.  I read through the list of considerations that 
the ERA is meant to be looking at, and public interest was one of them.  It looks like the Government is trying to 
bring it up from last in the list to first, but it is still the minority amongst all of the economic considerations.   
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On the same claim, the Western Australian Council of Social Service said that, while one of the basic arguments 
for the imposition of regulation upon an industry is to insulate consumers from the effects of market conditions, 
the Bill lacks consideration of consumer and environmental concerns contrary to the State Government’s stated 
commitment of achieving simultaneous environmental, social and economic objectives.  WACOSS also said that 
at the bare minimum the ERA Bill should be more explicit in its guidance to the regulator to incorporate 
environmental, social and economic objectives in a balanced and integrated way, consistent with the current 
State Government commitment to the concept of sustainability.  On the same issue, and most importantly, the 
Department of Health said that the provision of a safe drinking water supply is one of the key functions of a 
water provider.  The list of public interest matters should therefore include public health considerations, and the 
omission of such considerations from the list is a serious limitation on the scope of the Bill.  It is very unusual 
for a government department to make such a strong condemnation of a Bill introduced by the Government, but 
that is exactly what has happened here. 

I am running out of time here, but I would like to go on, in my last 18 minutes, to the refutation of the statement 
by the Standing Committee on Public Administration and Finance that, of the 28 written submissions received, a 
number of stakeholders expressed support for the passing of this Bill in its current format.  Anyone reading that 
would assume that the majority of people, or even a large number of the submissions, supported no change, or 
were happy with most, if not all, aspects of the Bill.  That clearly is not the case.  The Western Australian Local 
Government Association said that it neither supported nor opposed the Economic Regulation Authority.   

Debate interrupted, pursuant to sessional orders.   
 


